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ARGUMENT

I. THE TIi,IAL COURT ERRED IN DENYXNG
DEFENI}ANT-APPELLANTS MOTION TO
SIJPPRESS EVIDENCE FOLI,OWtrNG
WARRANTLESS SEARCH AND ARREST

When a search is conducted without a warrant and
irot incident to a lawful arrest, all evidence recovered in the
search shall be, inadmissible under the ex.clusionary rule.
The exclusionary rule was derived fiom t}e Fourth
Amendment and adopted by Wisconsin in Hoyer v. State,
193 N.W. 89 (1928). The rule states that any evidence
collected in violation of an individual's constitutional rights
is inadmissible. When an illegal action is used to recover
the evidence, it is deemed "fnrit of the poisonous tree"
unless the discovery was inevitable and not dependant on
the searctrr itsell. Silverthorne Lumber Co. v. U.S., 251 U.S.
38s (1e20).

A search of a person may occur, and evidence nnay
be seizecl, when the search is made incident to a lawful
an-est, with consent, pursuant to a valid search warrant,
within the authority and scope of a lawful inspection,
pursuant to a search during an authorized temporary
questioning, or as otherwise authorized by law. (Wis. Stat.
sec. 968.10) Temporary questioning occurs when an officer
has stopped a person and reasonably suspects he or she may
in danger of physical injury and they rnay sr:arch for
weapons or anything capable of being used as a weapon.
(Wis. Stat. sec. 968.25) However, the scope of a search of
that naturre cannot extend past checking the suspect for
weapons and once it is discovered that the individuai is not
armed the polico may not search further.

For the Court to determine whether police initially
conducted a ten:y stop or a full blown arrest the Court must
look to the following factors:

"the amount of force used by police, the
need for force, the extent to which an individual's












